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COMMONWEALTH POWERS (DE FACTO RELATIONSHIPS) BILL 2003 
Second Reading 

Resumed from 1 June. 

HON PETER FOSS (East Metropolitan) [12.13 pm]:  I am indebted to the Clerk who kindly gave me the 
correct word.  The essence of this legislation is that it is retroactive rather than retrospective.  I will explain why. 

Hon Nick Griffiths:  I thought you would; it is very retro. 

Hon PETER FOSS:  It is very retro, but it is not retrospective.  The reason for that is the legislation will always 
speak forward; therefore, people will not have a right to apply to the court prior to the federal Act coming into 
operation.  If, for instance, the power were ever withdrawn, from that moment the power to apply to the court 
would be lost, irrespective of when the right that did accrue accrued.  It does not matter whether it accrued 
between the commencement and end of the reference, when the reference comes to an end, there is no longer the 
right to apply to the court.  Furthermore, the assurance from the federal Government that the Attorney General 
received is that the federal legislation will not contain a retrospective provision; that is, new applications will not 
be allowed to affect old applications on the basis that matters should have been taken into account by the court at 
the time of the old application. 

There is a very important point that I want the minister to deal with.  What will happen to people who, knowing 
the situation, arrived at a voluntary settlement prior to the new Act coming into operation?  What if someone, 
having settled the matter, wanted some of the partner’s superannuation?  Has that been catered for too?  Will the 
commonwealth legislation specifically exclude - in the way the letter says it will - people from reopening old 
voluntary settlements?  I believe that is a real possibility.  In the meantime, until the state legislation comes into 
effect, many people may have arrived at some form of settlement. 

Hon Nick Griffiths:  I think I know what the answer will be.  However, it is an issue upon which I should seek 
advice before I answer the question. 

Hon PETER FOSS:  It would give to people who had litigated a benefit over the people who had behaved a bit 
more sensibly and settled.  One would hope the majority of people would take the sensible rather than litigious 
way out. 

Hon Nick Griffiths:  I am pretty sure of the answer but, again, I will give my second reading response when I 
have had advice on that point. 

Hon PETER FOSS:  The minister should bear in mind that there is a further issue.  People do not have to go to 
court to dissolve a de facto relationship, but they must go to court to dissolve a marriage.  People in a de facto 
relationship can arrive at a settlement without going anywhere near a court. 

Hon Nick Griffiths:  You don’t have to dissolve a marriage to enter into a voluntary property settlement. 

Hon PETER FOSS:  That is true, but it would normally be registered. 

Hon Nick Griffiths:  A marriage is different from a de facto relationship.  There is a trigger under the Family 
Court Act; that is, not the date of separation, but the date of dissolution.  Time runs from then before - 

Hon PETER FOSS:  Before it is all over - whereas a de facto relationship does not have that trigger.  That 
problem must be addressed.  This legislation has the capacity to do a real injustice to people who have already 
arrived at some form of settlement.  The reason that becomes important is that it could be a settlement of a de 
facto relationship that ended before the commencement of this new Act.  Of course, the relevant legislation will 
apply at the time people make an application.  In many ways this is a jurisdictional as well as a legislative 
provision.  It appears to me that the Commonwealth has not only substantive power to legislate on 
superannuation but also jurisdictional power.  When an application is made under commonwealth legislation, the 
Commonwealth also has jurisdictional power in the court.  Federal courts deal with federal jurisdiction.  A 
substantive right that had been conferred would remain, but that substantive right is obtainable only through a 
jurisdictional exercise.  One cannot go to the state court and claim entitlement to 50 per cent of that person’s 
superannuation because the commonwealth Act makes it available.  The commonwealth Act allocates only as 
much of the superannuation as the Family Court orders.  Without jurisdiction, one cannot claim the substantive 
right.  Once the jurisdiction is abolished, the substantive right will go as well.  Therefore, there would be no 
effective way to make the claim.   
A problem arises: a period will apply from the commencement of the reference to the end of the reference in 
which a substantive and jurisdictional right could be conferred.  My difficulty is that because de facto 
relationships that end before the coming into operation of the Bill could be dealt with, a capacity will be 
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provided to make a big difference retrospectively to people involved.  Potentially, de facto couples could have a 
right created to sue for some part of the superannuation, but no other part of the assets, simply because the 
separation took place before the Western Australian Act came into operation.  Therefore, the matter would be 
picked up by the commonwealth Act, not the state Act.  That would reverse the effect we are trying to achieve; 
namely, some form of uniformity.  The Government would be better to state that the measure extends to de facto 
relationships that end before the commencement of this Act, but not before the coming into operation of the 
Family Law Act Amendment Act 2003, which effects that change.  I suggest the minister should think about this 
matter.  I will not move an amendment to this effect, but the Government should seriously contemplate this 
change so that some form of split is not permitted.  My suggestion would give the Commonwealth a fair range to 
bring all matters into play at the same time, and not end up providing an isolated right to Western Australians.   

The Opposition supports the Bill.   

HON GIZ WATSON (North Metropolitan) [12.22 pm]:  This is an interesting Bill, which I found to be 
somewhat complicated.   
Hon Peter Foss:  And I did not help!   

Hon GIZ WATSON:  I listened with interest, but I do not claim to have followed the intricacies of the member’s 
argument.   
This is an interesting area of law involving an intersection of commonwealth and state powers.  I have attempted 
to understand the implications of this Bill.  It is quite simple in some respects in its intention, but it is complex to 
get one’s head around.  I appreciate that the Standing Committee on Uniform Legislation and General Purposes 
produced a report on this Bill that has assisted my understanding.  I refer to the committee’s report in placing the 
position of the Greens (WA) on the record.  The committee outlined an overview of the Bill on page 4 of the 
report as follows -  

4.3 The Minister advised the House that the amendments to the Family Law Act 1997(WA) 
allowed the Family Court of Western Australia to deal with issues arising from the breakdown 
of a de facto relationship, including property disputes.  This did not, however, include 
superannuation.  This is because the provisions of the Commonwealth Superannuation 
Industry (Supervision) Act 1993, which governs the way in which superannuation funds may 
be dealt with, would prevail and prevent the amendments from operating.  Similarly, the heads 
of power under the Commonwealth Constitution dealing with ‘corporations’, ‘pensions’, 
‘taxation’, ‘marriage’ and ‘matrimonial causes’ would not support the division of 
superannuation in relation to de facto couples. 

4.4 The Minister went on to say that while it would be possible for the Commonwealth to amend 
the regulatory regime that governs superannuation to ensure that any orders made under State 
de facto relationships legislation could be given effect to, this would be a complex exercise and 
involve unnecessary risk.  Accordingly, it was agreed by the Standing Committee of the 
Attorneys General (SCAG) that there should be a reference of power by the States to the 
Commonwealth in relation to de facto couples. 
The Minister advised the House that in the case of Western Australia, the reference of power 
would be limited to the superannuation interests of de facto couples, as everything else is 
covered by the reforms introduced by the government last year. 

4.5 The Bill provides for two separate referrals, one in respect of heterosexual de facto 
relationships and the other in respect of same sex de facto relationships.  The Minister advised 
the House that this is because the Commonwealth Government has made it clear that it will 
only legislate in respect of heterosexual couples.  The separate referral in respect of same sex 
de facto couples is to enable a future Commonwealth government to extend the operation of 
the legislation if so minded. 

At this point, it is worth noting that a significant shift occurred after this report was tabled in April 2004.  
Members may be aware that the Commonwealth Government seems to have had a change of position regarding 
superannuation and same-sex couples.  I understand through announcements in the Press, and in the way this Bill 
is drafted, the second reference in this Bill concerning extension to same-sex couples will also come into 
operation.  It is worth highlighting to members the announcements in the media of the last few days.  An article 
from The Age of 2 June reads - 

Gay couples who live together will automatically inherit each other’s superannuation benefit without 
being charged tax under changes announced by Prime Minister John Howard.   
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In a bid to soften anger over his proposed ban on gay marriage and adoption, Mr Howard said yesterday 
the Government would expand eligibility rules for tax-free superannuation death benefits to include 
“interdependent” relationships.   

Gay people whose partners die will no longer have to prove that they had a relationship of financial 
dependence.   

This is an interesting point -  

They will also avoid a tax bill of up to 30 per cent when they inherit.   

Therefore, there currently exists an area of discrimination not only in principle, but also in relation to the 
superannuation benefits.  In some cases at least, a financial penalty is imposed on same-sex couples.  As the 
article states, that penalty can be up to 30 per cent of the benefit to which the partner would otherwise be 
entitled.  The article continues -  

The new rules, which will probably pass through Parliament next month, will extend the definition to 
include interdependent relationships of “continuing mutual commitment to financial and emotional 
support between two people who reside together”.   

I am not entirely clear on the mechanisms to apply to the new rules.  However, every indication is that these new 
rules, if initiated by the Government, will receive the support needed to pass through the Commonwealth 
Parliament.   

I also refer members to an article in The Australian Financial Review of 2 June that provides a little more 
information about activities in the commonwealth arena.  It reads - 

The government’s proposed interdependent relationship rules will no longer make it necessary to prove 
financial dependency in such cases.   

Once they are passed, the rules will accept that where an adult child lives with his or her parent there is 
likely to be mutual dependency.  

Where one dies, the other will be able to inherit any super as a tax-free death benefit.   

Not only will this entitlement cover parent-adult child interdependency but also close living 
relationships between two adults where there is financial sharing.  

It will embrace adult siblings who live together, for instance, or close friends. 

The relationship that attracted most media attention when the proposed rules were announced last week 
by the Assistant Treasurer Helen Coonan was that of same-sex partners.   

“Same-sex couples who reside together and are interdependent but who may not be recognised under 
the current rules will be eligible to receive superannuation benefits tax free upon the death of their 
partner,” Coonan said. 

That was a quote from the federal assistant Treasurer.  I am not quite clear by what mechanism that will come 
into effect.  However, it seems that a rule change is required.  

Another interesting aspect of this change at the commonwealth level is that it appears that the federal 
Government’s commitment to make superannuation available to same-sex couples will have the effect of freeing 
up another piece of legislation that has not been passed due to opposition in the Senate, particularly by the 
Greens and the Democrats.  An article in The Australian Financial Review of 2 June alludes to that aspect; it 
reads - 

Legislation allowing workers to choose which fund manages their superannuation is likely to pass the 
Senate after the government’s announcement on Thursday that same-sex couples would be allowed to 
inherit their partner’s superannuation, according to the Australian Democrats.   

The government has tried to enact the superannuation choice reforms since it came to office in 1996 but 
bills have stalled in the Senate.  

It says further on - 

But now the government has dropped its opposition to same-sex couples getting equivalent 
superannuation rights.  And in March, the government said it would force the superannuation industry 
to disclose fees as a single figure, to help members compare the costs of funds.   

The significant decision by the federal Government to allow superannuation rules to apply to same-sex couples 
in the same way that they apply to heterosexual couples is very welcome.  The decision reflects the fact that a 
number of my federal Greens colleagues and, indeed, the Democrats have been pushing this issue very strongly.  
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It is very pleasing to see that the federal Government has finally changed its attitude towards this issue, although 
I see it as a political smokescreen to avoid the debate about gay marriages.  Be that as it may, we will continue to 
have that debate.  I understand that if this Bill is passed, the second reference will come into operation.  

I refer briefly to the Standing Committee on Uniform Legislation and General Purposes report.  I note that the 
committee commented on the fact that the Bill flows from a decision of the Standing Committee of Attorneys 
General.  The committee expressed its concern that the nature of the agreement that was the basis of this Bill was 
not available to the committee to peruse.  The committee has raised this issue about other Bills.  Page 6 of the 
committee’s report reads - 

5.4 The Committee has previously reported its concerns to the House where there is little or no 
written material which records the original agreement between the Commonwealth, States and 
Territories when uniform legislation is proposed.  

5.5 As was noted in the Committee’s Fifth Report:   

“When dealing with originating or amending legislation prompted by the 
governments of the participating jurisdictions, the Committee, not unreasonably in its 
opinion, expects the State Minister to provide the Committee with a copy of the 
memorandum of understanding or other instrument that recites what the several 
governments have agreed to and a description of the legislation that each jurisdiction 
will need to have enacted if the agreement is to have lawful effect.”   

and further:   

“The Committee’s examination of the relevant inter-governmental agreement in 
supporting documents is not a perfunctory exercize.  First, the governments’ policy 
should be stated in obvious terms.  Second, the legislation should reflect that policy 
accurately.  Third, the advantages and disadvantages to the State as a participant 
should be listed and examined.  Fourth, the constitutional issues affecting each 
jurisdiction should be identified.  The same considerations apply to subsequent 
amending legislation such as this Bill.”  

Paragraph 5.8 reads - 

Whilst the extracts of the SCAG minutes of November 8 2002 provided by the Attorney General are 
indicative of the type of legislation, it is a matter of concern to the Committee that it has had to rely on 
the extracts of minutes rather than an intergovernmental agreement/memorandum of understanding.  

It is worth raising this issue again about uniform legislation.  It is not acceptable that this House and the 
committees of this House are not provided with sufficient detail of information to enable them to assess the 
impact of such Bills.  

It is also interesting to note that the committee considered the situation in other States.  Clearly, such a Bill is a 
response to a model promoted by the Commonwealth.  Some of the various other States and Territories have 
passed their legislative responses.  This report was released in February 2003, so some changes might have been 
made since then.  I note, for example, that the Australian Capital Territory has not introduced a Bill into 
Parliament.  Referral of powers to the Commonwealth was last debated in the Legislative Assembly on 8 May 
2002.  There was reluctance to refer powers to the Commonwealth unless it included all couples, regardless of 
their sex.  The matter stood adjourned after that.  

Hon Peter Foss:  It is the case even in the ACT.  I do not know why they need to refer powers; it is a Territory.  

Hon GIZ WATSON:  I am reading the committee’s report so I can only assume it has done the research on that 
matter.  It is also interesting to note that the committee finds that South Australia, Tasmania and Victoria have 
not introduced Bills into Parliament.  The timing might mean that that situation has changed.  That was the case 
as at the reporting date of the report.  

The purpose of the Bill is to refer legislative power for certain matters arising out of the breakdown of de facto 
relationships to the commonwealth Parliament.  The committee report notes that the definition of a de facto 
partner and de facto relationship differs from the definition of that in the Interpretation Act 1984.  I read that part 
and could not see that it was of huge significance.  

However, the key issue that I want to speak to is the fact that this Bill has two references - one in relation to 
heterosexual couples and one in relation to same-sex couples.  I note the comments of the Law Society of 
Western Australia, which submitted comments to the standing committee inquiry.  I understand it was the only 
organisation that provided a comment.  The committee’s report states on page 13 -  
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The Committee notes the submission of the Law Society of Western Australia (with which the Attorney 
General agreed) which although supporting the legislation and recognising that the present 
Commonwealth Government will not pass legislation in relation to same sex couples, - 

Although that has changed literally in the last few days.  To continue - 

made the following comment: 

“This will mean that, in Western Australia, de facto partners of the same sex will be dealt with 
differently from de facto partners of different sex, because in the former case the Family Court 
of Western Australia will be unable, on the breakdown of the relationship, to make orders 
concerning superannuation.  This seems an undesirable result and is contrary to the general 
intention of the recent changes to the law in Western Australia dealing with de facto 
relationships.” 

My understanding is that this Bill will provide benefits to heterosexual de facto couples immediately, in that they 
will gain the benefit of being part of national uniform superannuation-splitting legislation, and perhaps we can 
anticipate that those benefits will now also be available to same-sex couples in Western Australia as a result of 
the recent commonwealth announcement. 

The Greens (WA) will be supporting this Bill.  Until the last few days it was my intention to say that it was 
problematic in that this Bill did not provide an equal opportunity for same-sex couples, but obviously that is a 
matter for the Commonwealth, and the Commonwealth seems to have changed its position, which is welcome.  It 
is my expectation that, following the passage of this Bill and the anticipated changes of the rules at a 
commonwealth level, both references within this Bill will be enacted or activated - I am not sure of the right term 
for references.  The other components flowing from this change will mean that other States will also need to pass 
their enabling legislation because, as I understand it, until all States and Territories are signed up the change will 
not come into effect.  I am not clear whether that is the case and perhaps the minister can clarify that in his 
response.  He may also be able to provide some indication whether there has been any communication with the 
Commonwealth concerning the rule changes to which I have referred, when the changes will happen and the 
impact that will have on the passage of this Bill.  With those comments, the Greens support this Bill.  It is an 
advance for de facto heterosexual couples and, hopefully, if the Commonwealth follows through with its 
commitments, it will also be a significant advance for gay and lesbian couples in Western Australia.   

Debate adjourned, on motion by Hon Nick Griffiths (Minister for Housing and Works).   
 


